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Note on Sources

The analysis undertaken in this dissertation is primarily one of treaty interpretation and of
interpretation of other primary documents in relation to those treaties. It is therefore a document-
intensive analysis. The volume of documents consulted means that attaching all primary
documents as appendices to this dissertation is not feasible. This note clarifies where key

documents consulted throughout this analysis can be located.

o Treaties and agreements

All treaties and agreements consulted in this dissertation can be found online and the hyperlinks

are provided in the first footnote entry for each treaty.

o Telegrams, memorandums, and other historical documents

The hyperlinks for all historical documents are provided in the footnote entries for each source.
Documents accessed through the Foreign Relations of the United States series are identified in

each footnote entry by their number and the number of the series, with hyperlinks also provided.

o Documents pertaining to the United States — Subsidies on Upland Cotton dispute

These documents can be accessed on the WTO website through the WTO’s document search

engine by using the document symbol ‘WT/DS267’ — https://docs.wto.org/. The full documents

of Brazil’s first and second submission to the Panel are not available online and were obtained
through the Brazilian Government’s information access system (Sistema de Acesso a Informagao)
available to Brazilian citizens. Scanned copies of the documents are on file with the author.
Summaries of these documents can, however, be accessed through the WTO’s document search
engine using the document symbol ‘“WT/DS267°. All submissions made by the United States to
the Panel and the Appellate Body can be found on the United States Trade Representative’s

website and the hyperlinks are provided in the first footnote entry for each source.

o Documents pertaining to the Responsibility while Protecting initiative

The ‘Responsibility while Protecting” Concept Note can be found on the United Nations website
and the hyperlink is provided in the first footnote entry for the document. Hyperlinks for speeches
and statements by, inter alia, government officials of Brazil as well as other countries are

provided in the footnote entries for each source. Security Council and General Assembly
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PART ONE

INTRODUCTION

This dissertation is an inter-disciplinary study of the phenomenon of rising powers and current
global power shifts and is situated at the intersection of International Relations and International
Law. Studies on global power transitions have long been an integral part of the agenda of
International Relations scholars, and more recently the emergence of non-Western states such as
Brazil, China, and India as more influential players in global politics and governance has yielded
a rich body of literature. It has been common for scholars to ask whether these states are seeking
to integrate into and uphold the existing international order, arguably led by the United States and
the West, or whether they are seeking to overturn it and develop alternative orders. The debate
has focused on the implications of rising powers for the liberal international order. Existing
studies of rising powers have, however, generally eschewed analysing the engagement of rising

powers with international law.

This dissertation seeks to provide a more nuanced and balanced account of rising powers by
proposing that the nature of their engagement with international law can be a useful indicator of
the potential impacts of rising powers on the liberal international order. It seeks to do so by
adopting a post-positivist theoretical framework developed by Shirley Scott, namely the Theory
of International Law as Ideology, that accounts for the centrality of international law to the
existing international order, that reconciles law to politics and power, and that is external to the
International Law discipline whilst still allowing for an understanding of international law as a
variable in its own right. The particular case of Brazil is used to demonstrate that a perspective
that takes into account the engagement of rising powers with international law adds nuance to the
existing debate by shedding fresh light on the sheer complexity of current global power transitions
in a way that has not been fully teased out before. This dissertation also establishes a basis upon

which the engagement of other rising powers with international law can be investigated.
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1.

Outlining the Task

1.1 Rising powers and implications for the liberal international order

That the existing international order is currently undergoing a process of power and normative
transition is hardly contested today.' Over at least the last two decades, the growing global clout
of so-called rising or emerging powers, the most notable of which have generally been assumed
to be the BRICS countries,’ namely Brazil, Russia, India, China, and South Africa, has attracted
considerable attention from scholars of International Relations. These countries have come to be,
jointly and individually, increasingly instrumental players in debates on issues of global
governance, including climate change, humanitarian intervention and responsibility to protect

(R2P),? international trade regulation, and the reform of international institutions.*

According to Andrew Hurrell, these predominantly non-Western states ‘share a belief in their
entitlement to a more influential role in world affairs’.” This has been expressed time and again
by the BRICS countries themselves. In a joint statement in Brasilia in 2010, for example, these

states claimed to ‘share the perception that the world is undergoing major and swift changes that

! See, e.g., Matthew D. Stephen and Michael Ziirn, “Rising Powers, NGOs, and Demands for New World
Orders,” in Contested World Orders: Rising Powers, Non-Governmental Organisations, and the Politics
of Authority Beyond the Nation-State, eds. Matthew D. Stephen and Michael Ziirn (Oxford: Oxford
University Press, 2019); John J. Mearsheimer, “Bound to Fail: The Rise and Fall of the Liberal International
Order,” International Security 43, no. 4 (2019): 7-50; G. John Ikenberry, “Why the Liberal Order Will
Survive,” Ethics & International Affairs 32, no. 1 (2018): 17-29; Edward Newman and Benjamin Zala,
“Rising Powers and Order Contestation: Disaggregating the Normative from the Representational,” Third
World Quarterly 39, no. 5 (2018): 871-888; Matthew D. Stephen, “Emerging Powers and Emerging Trends
in Global Governance,” Global Governance 23, no. 3 (2017): 483-502.

2 The term BRICs was first coined by Goldman and Sachs economist, Jim O’Neill, who predicted the
increasing international influence of Brazil, Russia, India, and China due to their high economic growth
rates. Upon the addition of South Africa, the group became known as the BRICS. See, Fabiano Mielniczuk,
“BRICS in the Contemporary World: Changing Identities, Converging Interests,” Third World Quarterly
34, n0. 6 (2013): 1075. Without seeking to judge the merits, or lack thereof, of such a grouping of countries,
this dissertation refers to the BRICS simply for the sake of simplicity.

® See, e.g., Oliver Stuenkel, “The BRICS and the Future of R2P: Was Syria or Libya the Exception?,”
Global Responsibility to Protect 6, no. 1 (2014): 3-28; Andrew Garwood-Gowers, “The BRICS and the
Responsibility to Protect in Libya and Syria,” in Shifting Global Powers and International Law: Challenges
and Opportunities, eds. Rowena Maguire, Bridget Lewis and Charles Sampford (Abingdon, Oxon:
Routledge, 2013), 81-99.

4 Leslie E. Armijo and Cynthia Roberts, “The Emerging Powers and Global Governance: Why the BRICS
Matter,” in Handbook of Emerging Economies, ed. Robert E. Looney (New York: Routledge, 2014), 504.

5 Andrew Hurrell, “Hegemony, Liberalism and Global Order: What Space for Would-Be Great Powers?,”
International Affairs 82, no. 1 (2006): 2.



highlight the need for corresponding transformations in global governance in all relevant areas’.®
More recently, after a meeting at the margins of the G20 Summit in Osaka, Japan in June 2019,
BRICS leaders highlighted in a joint statement their role as the main drivers of economic growth
over the last decade and stressed the urgent need for reform of global governance institutions,
including the World Trade Organisation (WTO) and the International Monetary Fund (IMF), to
reflect this reality.” It is, indeed, now difficult to conceive of negotiations on major international
issues without taking into account the views and interests of those countries. Amrita Narlikar

suggests:

That both the aspirations of rising powers and their visions of global order are taken
seriously is evident not only in the bilateral deals that major powers have signed with
them but also in the attempt to integrate them at the heart of some of the mechanisms of

global governance.®

Hurrell argues, however, that these states ‘have all historically espoused conceptions of
international order that challenged those of the liberal developed West’.” This has led to a
significant debate in International Relations and related disciplines as to what the future of the
existing structures of global governance will look like as a result of the rise of new powers. As
Stephen and Parizek have noted, for example, while it is clear that rising powers such as China,
India, and Brazil have ‘shifted the distribution of international power, the implications of this shift
for the global political and economic order are the subject of debate.”'” Scholars have considered,
inter alia, how to define the foreign policy orientation of these predominantly non-Western states,
whether rising powers are revisionist in nature, and to what extent and how their emergence may
affect the existing liberal international order, arguably dominated by the United States and its

Western allies.
1.1.1 Has the rising powers debate moved on?

The fast pace with which international politics unfolds at times renders the study of contemporary
events a risky endeavour. This has certainly been the case with the so-called rising powers; while

a decade ago their rise was hailed as a virtually inevitable state of affairs, more recently their

¢ BRIC, “Communique from BRIC Summit,” Communique. Brasilia, Brazil, 15 April 2010,
http://www.reuters.com/article/brics-statement-idUSN1513243520100416.

7 BRICS, “Joint Media Statement at the BRICS Informal Leaders’ Meeting on the Margins of the G20
Summit,” Press Release. Osaka, Japan, 27 June 2019, http://www.itamaraty.gov.br/pt-BR/notas-a-
imprensa/20556-reuniao-informal-de-lideres-do-brics-a-margem-da-cupula-do-g20-comunicado-
conjunto-de-imprensa-osaka-28-de-junho-de-2019. Author’s translation.

8 Amrita Narlikar, “Negotiating the Rise of New Powers,” International Affairs 89, no. 3 (2013): 562.

® Hurrell, “Hegemony, Liberalism and Global Order,” 3.

10 Matthew D. Stephen and Michal Parizek, “New Powers and the Distribution of Preferences in Global
Trade Governance: From Deadlock and Drift to Fragmentation,” New Political Economy (2018): 1.
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relevance in international politics, and the relevance of studying rising powers, has been
increasingly questioned. As Andrew Hurrell has noted, the story of the decline of the West and
the rise of the rest has seemingly not unfolded as it had been predicted and deep economic and
political crises in many of the rising powers has led some to conclude that ‘the story has ended

and that it was much ado about nothing.’"!

According to Suzanne Nossel, the world’s rising
powers have simply fallen and the position of the United States as the ‘indispensable nation’ has

remained largely unscathed.'

The real challenge to the liberal international order seems now to come from within the system
itself. As Hurrell has again noted, ‘[t]he spread of backlash politics and populist nationalism and
the specific rhetoric and policies of the Trump administration place the primary challenge to the
existing global order at the centre of the system.’13 Where, then, does this leave us? A possible
conclusion would be that the rising powers debate has simply moved on and that the focus of
scholars and foreign policy analysts should now be directed exclusively towards threats stemming
from those states at the system’s core. This dissertation, however, takes the position that ‘such a
conclusion is profoundly mistaken’, as advanced by Andrew Hurrell himself, '* and that if we are
going to understand with some level of nuance and clarity current power transitions and changes
to the existing global order, wherever they may stem from, it is necessary to maintain focus on
the foreign policy orientations of the emerging world. There are at least two compelling reasons

for this.

First, although it is true that several rising powers, including the BRICS states, have experienced
recent economic and political crises, scholars largely agree that the ‘distribution of power in the
international system has already been fundamentally altered since the 1990s’.